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Dear Billy,

As you know, two European Directives on Public Procurement were due to come into force in Ireland at the end of January, 2006. The General Directive (2004/18/EC) combines public supplies, works and services. The Utilities Directive (2004/17/EC) covers Energy (electricity, gas heat), water, transport (including airports and harbours) and postal services.

I understand from our email conversation yesterday (February 22nd) that the regulations for the former are to be signed soon and those for the latter are due to be signed within three to four weeks. As these Directives will have a strong influence on whether or not public bodies accommodate the needs of the minimum of 10% of the population who have a disability, it is imperative that the relevant regulations reflect those needs.

The document states “The contracting authority shall, as far as practicable, ensure that the technical specifications for a public contract take account of the need to prescribe accessibility criteria for all persons who are likely to use the works, supplies or services, especially those who have disabilities.” This is welcome, as is the definition of “technical specification”, which includes Design for All criteria. It is unclear if this means that the inclusion of Design for All criteria is mandatory as part of the technical requirements of a public contract. It should be made abundantly clear that this is the case.

The regulations state “performance of a public contract that is to be awarded by the authority, so long as the conditions are compatible with European Community law and are specified in the relevant contract notice or contract specifications.  In particular, such conditions may deal with social and environmental matters.” Although social matter may include the needs of people with disabilities, it is far from clear that this is the case. It should be made explicit that this includes Design for All criteria. It should also be clear that such criteria be included in all reviews of public products and services.

The regulations frequently refer to “functional requirements”. It should be clear that this includes the use of a product or services by people with disabilities.

The contents of all call for tenders are a vital element of public procurement. The Directives state that requirements such as those discussed above must appear in the call for tender or they may not hold sway. It is vital that the regulations make it absolutely clear that Design for All criteria be included in all calls for tender.

The regulations describe “special award procedure for public contracts “ that covers, amongst other things, the provision of subsidised housing. Because of the particular importance to people with disabilities of accessible housing, it is vital that such contract include the need for any houses to be at least “visitable” by people with disabilities. This means a requirement to adhere to Part M of the Building regulations or, more importantly, any regulations which emerge from the current review of Part M.

The Section entitled “Special arrangement for certain reserved contracts” deals with reserved contracts for sheltered workshops or those involved in sheltered employment programs. Firstly, disabled should replace the word handicapped. I also recommend that the provision be tempered by a statement that such reserved contracts can only be enjoyed by organisations that pay their disabled employees the minimum wage and act according to relevant National Disability Authority Guidelines or their equivalent.

The National Disability Authority is in the process of developing a toolkit for Public Procurement, i.e. a set of steps that should be followed when developing Public Procurement contracts. I cannot, and do not, speak on behalf of the NDA. However, I recommend that they be contacted before the regulations are finalised with a view to including a reference to their Toolkit as a mandatory step when developing Public Procurement contracts.

I look forward to hearing from you on this matter. I think you will agree that the introduction of these Directives is a wholly positive step, and am sure that you, like me, are anxious that people with disabilities will gain in a fair and proportionate manner from their introduction as compared with all other members of Irish society.

Yours,

Gerry Ellis

T/a Feel The BenefIT

